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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. PRC 1263/18 (GR No. 3135/18)
U/s 120B/379 of I.P.C, 

r/w sec 12 (c)  of PP Act and 14 of Foreigners Act.

State

-Vs-

    Saidur Islam,
 Nasiruddin,
 Majibar Ali, 

        Aminur Rahman,
                 Aminur Islam Rahman,

    Abdul Hamid &
 Alom Hoque. 

                              …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP....................................…..............for the State.
Mr. S. Hussain, S.S. Ahmed & M.S. Sarmah Advocates..for the accused-persons.     

Date of Evidence : - 01-03-19 & 14-03-19;
Date of S.D : - 09-04-19;
Date of Argument : - 22-04-19;
Date of Judgment    : - 06-05-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 11-07-18

S.I. Abdus Sabur of Golakganj PS lodged a First Information Report before

the  Officer-in-Charge  of  Golakganj Police-Station  stating  that  accused

persons mentioned in the ejahar namely Sahidur Islam and Nasiruddin with

help of other accused-persons namely Majibor Ali and Aminur Rahman had

entered through river way inside India illegally for stealing cows and goats

to transport Bangladesh. In inquiry, he came to know that accused-persons

Majibor  Ali  and  Aminur  Rahman  made  a  conspiracy  going  inside

Bangladesh through river Gangadhar and brought accused persons Sahidur

Islam and  Nasiruddin  to  India as  part  of  their  conspiracy.  Complainant

suspected accused persons are cattle smugglers.       
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2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S. case  no.692 of  2018,  u/s

120-B/379 of I.P.C, r/w section 6/12 of IPP Act and 14 of Foreigners Act and

launched investigation of the case. During the period of investigation of the

case,  Investigating  Officer  visited  the  place  of  occurrence,  prepared

sketch-map  of  the  place  of  occurrence  and  examined  witnesses.  On

completion  of  investigation  of  the  case,  S.I. Jaharul  Islam submitted

charge-sheet of the case against the above named accused persons u/s

120-B/109 of I.P.C, r/w section 12 of I.P.P. Act and 14 of Foreigners Act.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  charge  of  the  case  u/s

120-B/379 of I.P.C. against all accused persons was framed. The particulars

of  charge  u/s  120-B/379  IPC  were  read  over  and  explained  to  accused

persons.  Accused persons pleaded not guilty and claimed to be tried. A

separate charge u/s 12 of Passport Act r/w section 14 of Foreigners Act was

framed  against  accused  namely  Sahidur  Islam  and  Nasiruddin. The

particulars of charge u/s 120-B/379 of I.P.C. were read over and explained

to accused persons. Accused persons pleaded not guilty and claimed to be

tried. Particulars of charge u/s 12 of Passport Act and 14 of Foreigners Act

were read over and explained to accused Sahidur Islam and Nasiruddin.

They pleaded not guilty and claimed to be tired. 

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused were examined and recorded their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether accused persons namely Sahidur Islam and Nasiruddin on

10/07/18, at  pillar No. 1027/28 of the Indian Border found and failed to

show passport or travel document at the time of inspection and thereby

committed an offence punishable u/s 12 (c) of Passport Act, 1967?
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(ii) Whether accused persons namely Sahidur Islam and Nasiruddin on

10/07/18 were found at pillar No. 1027/28 of Indian Border without visa or

passport as required to enter into India and thereby committed an offence

punishable u/s 14 of Foreigners Act? 

(iii) Whether accused persons namely Sahidur Islam, Nasiruddin, Abdul

Hamid,  Aminur  Rahman,  Alom  Haque,  Mazibar  Rahman  and  Aminur

Rahman on 10-07-18 agreed to take cow from India to Bangladesh and met

at pillar No. 1027/1028 of Indian Border in pursuance of the said agreement

and thereby committed an offence punishable u/s 120-B of IPC? 

(iv) Whether accused persons namely Sahidur Islam, Nasiruddin, Abdul

Hamid,  Aminur  Rahman,  Alom  Haque,  Mazibar  Rahman  and  Aminur

Rahman  on  10-07-18,  intending  to  take  dishonestly  cows  from India  to

Bangladesh, out of possession of its owners, without consent, gathered at

pillar  No.  1027/28  of  India  Border  and  thereby  committed  an  offence

punishable u/s 379 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Umatosh Ch. Das (p.w.1) stated that he does not know informant and

accused persons of this case. The incident took place about 7/8 months

ago and at about 8.30 p.m. In that night, he along with some friends were

sitting on a bridge, situated near their house and at that time, 4/5 unknown

persons  were  passing  by  them  over  the  bridge.  They  called  unknown

persons on suspect and then one of them ran away. They apprehended four

persons and kept them sitting. They caught Sahidur Islam, Nasiruddin and

Aminur  Rahman  (s/o-Alim  Baksh)  on  the  day  of  incident.  They  asked

accused persons place of  their  abode and where they had been going.

Thereafter, they informed Golakganj P.S. Police came and took the said four

persons.

7. In  cross-examination,  by  the  defence  counsel  for  accused  Abdur

Hamid  and  Aminur  (s/o-Sagaruddin),  p.w.1  stated  that  there  was  no

electrical light facility in where they caught accused persons. He did not

see  accused  persons  prior  to  the  incident.  They  handed  over  accused

persons to police on suspect for being found accused persons were unlocal.

He  denied  that  they  were  not  sitting  on  the  bridge  on  the  day  of  the

incident and they had not detained accused persons. In cross-examination,
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by the defence counsel for accused Sahidur and Nasiruddin, p.w.1 stated

that place of occurrence is Lakhimari Part-I. He denied that accused were at

zero line of border and they handed over them to police after catching from

zero line. B.S.F. personnel remains on duty 24x7 at border area. No one can

cross border of either side during time of duty by BSF personnel. He denied

that  Sahidur  Islam and Nasiruddin  were  standing  at  zero  line  and they

handed  over  them  to  police  after  catching  from  that  place.  In

cross-examination  by  the  defence  counsel  for  accused  persons  Abdul

Hoque,  Aminur  Rahman  and  Mazibar,  p.w.1  stated  that  he  is  not  an

employee of  any Govt.  or  private  sector.  They did not  witness accused

persons committing theft and they also not recovered any stolen article

from accused persons. About 200/250 people gathered at that place. He

does  not  know  names  of  the  people.  Police  did  not  examine  him  in

connection with this incident.

8. Ananda Ch. Das (p.w.2) knows complainant and he does not know

accused persons. In that night, at about 9-30 p.m., he was in his house. He

came out of his house hearing hue and cry and went to the spot. He heard

the incident from p.w.-1 and some others. P.w.-1 and his friends requested

him to inform police being Panchayat member of that village. Police came

and took  accused  persons.  He  identified accused Sahidur  Islam.  During

cross-examination, p.w.-2 stated that he forgets the day and date of the

incident. Lakhimari village is border area. There was no light facility at the

place  of  occurrence.  He  denied  the  suggestion  made  by  the  defence

counsel on behalf of accused persons.

9. Baloram Das (p.w.3) stated that he knows complainant. He identified

accused persons namely Nasiruddin,  Sahidur Islam and Aminur Rahman

(s/o- Alim Box).  On that night, he was also sitting with p.w.-1 and some

others over the bridge. He also stated fact of the case in the same line as

has been stated  by p.w.-1  regarding occurrence  of  the incident.  During

cross-examination,  p.w.-3  stated  that  his  house  is  about  100  meters

distance from the bridge. Indo-Bangladesh border is about 1 k.m. distance

from the bridge and BSF personnel remains on duty round the clock in that

area. Boundary area is fenced with barb-wire. He saw accused Alom Haque,

Aminur Rahman and Majibar on that day at the spot. P.w.-3 stated during
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cross-examination by ld. advocate for accused persons namely Sahidur and

Nasiruddin  that  there  are  rivers  both  sides  of  the  border.  There  are

barb-wire in some places and some places are open. He denied the other

suggestions made by ld. Counsel for afore mentioned accused persons.

10. Abdus Sabur (p.w.4) complainant of this case stated that Ext.1 is his

ejahar  and  Ext.1(1)  is  his  signature.  He  knows  accused-persons.  The

incident took place on 10-07-18, in the night, at about 9.30 p.m. On that

day, when he along with O/c Sir and staffs had been on patrolling duty then

they had seen gathering of many people at Rakhalpat and they went there.

On being inquired, they came to know that two Bangladeshi men along

with two Indian men were moving doubtfully in that area and therefore,

people of that village detained them. They took accused-persons to ‘Thana’

for being failed to give satisfactory answers for further interrogation. After

interrogation of apprehended accused persons, they came to know that the

said detained persons had involved with smuggling of cows. Thereafter, he

lodged this case against accused persons at Golakganj P.S.

11. During  cross-examination,  p.w.-4  stated  that  the  incident  had

occurred on 10-07-18, but he did not lodge the ejahar of this case on that

day. The case was lodged at about 4-30 p.m. on next day. He did not write

Ext.-1 and he put his signature only. Ext.-1 does not show writer's name.

Names of accused-persons namely Abdul Hoque, Aminur Rahman and one

Aminur's are not mentioned in ext.-1. They are Indian citizens. He did not

find any objectionable article, document, etc. from possession of accused

persons.  There is  barb-wire  fenced near Sonahat and near the place of

Sonahat  border.  B.S.F.  personnel  are  engaged in  patrolling  duty  in  that

place. He had no proof against accused persons for committing theft by

accused-persons  prior  to  the  incident  and  no  one  lodge  ejahar  against

accused persons regarding theft of cows. He denied that I/O of this case

had not examined him in connection with this case. No V.D.P Secretary or

member of village Panchayat did inform him that all the accused-persons of

this case had engaged in a conspiracy or attempted to commit an offence

in pursuance of that conspiracy. He denied the other suggestions made by

the defence counsel for accused persons.
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12. Surat Ch. Ray (p.w.5) investigating officer of this case deposed that

he knows informant and accused-persons of this case. On 11-07-18, O/c

Golakganj P.S. namely Prasanta Bora endorsed him to investigate this case.

He  went  to  the  place  of  occurrence,  drew sketch  map  of  the  place  of

occurrence and recorded statements of witnesses. The O/c of Golakganj

P.S. namely Pranjal Bora and S.I. Biswajit Bhadra arrested accused persons

prior to his investigation of the case. Ext.2 is the charge-sheet and Ext. 2(1)

& (2) are signatures of S.I. Johirul Islam, which he knows.

13. P.w.5 during cross-examination stated that ejahar was not written by

informant  himself.  He  did  not  find  any  evidence  in  this  case  against

accused persons relating to commission of theft of  cows and goats and

transportation of cattle from India to Bangladesh. He did not examine the

then O/C of Golakganj P.S. namely Pranjal Bora and S.I Biswajit Bhadra as

witnesses of this case. No article was seized in connection with this case.

Charge-sheet was not written by Jahirul Islam. It seems someone else has

written charge sheet on behalf of SI Jahirul Islam. Aminur Ali, Mozibar Ali,

Alom Hoque, Abdul Hamid and Aminur are Indian citizens. At the time of

investigation, no any objectionable article was recovered from possession

of accused-persons. Accused persons were arrested on suspect. He denied

the suggestion made by the defence counsel for accused persons.

14.    Thus, from evidence of p.w.-1 and p.w.-3, it is cleared that on the day

of  incident,  they  compelled  to  detain  accused  persons  namely  Sahidur

Islam, Nasiruddin, Aminur Rahman (s/o Alom Boksh) and Majibar Rahman

because they had failed to give satisfactory answers as to why they had

been moving through the village at that night. There were five persons and

one of them managed to escape. P.w.-4 also saw accused persons Majibar,

Aminur  Rahman  (s/o  Alom Baksh),  Sahidur  and  Nasiruddin  detained  by

villagers at Rakhalpat on 10/7/2018, at about 9-30 p.m. At that time, p.w.-4

along with O/c of Golakganj P.S. and staffs were on patrolling duty. P.w.-4

and his staffs did not convince with answers given by accused persons and

therefore,  they  took  accused  persons  to  police  station  for  further

interrogation. At police station, p.w.-4 came to know that accused Sahidur

and Nasirrudin are Bangladeshi national. During interrogation of accused

persons, he came to know that accused are smugglers of cattle. Sahidur
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Islam and Nasiruudin also stated in their statements recorded u/s 313 of Cr.

P.C. that they were caught by p.w.-1 and p.w.-3 while they were catching

fish  inside  Bangladesh area.  However,  from the evidence of  p.w.-1  and

p.w.-3, it is established that they were caught while they were passing by

the  village  Lakhimari  in  doubtful  manner.  Cross-examination  of  p.w.-3

shows that Bangladesh border is about 1 k.m. distance from the bridge and

BSF personnel remains on duty in that area round the clock. So, the pleas

of Nasiruddin and Sahidur that they were forcibly caught by p.w.-1, p.w.-3

and his friends inside Bangladesh area at the time of catching fish, at about

9-30 p.m., is not believable.   

15.     From  the  material  on  record,  it  is  appeared  that  Sahidur  and

Nasiruddin  had  some relation  with  Majibar  and  Aminur  Rahman  (s/o  of

Alom Baksh) and therefore,  they came to India crossing border to meet

them.  Therefore,  they  were  passing  together  Lakhimari  village  at  that

night, for some purpose. But, prosecution side failed to establish the fact

that accused Sahidur, Nasiruddin, Aminur Rahman (s/o of Alom Baksh) and

other  accused  persons  agreed  to  do  an  illegal  act  or  of  the  fact  that

accused persons coming together to commit an offence as part of their

agreement.  We have already observed that  Sahidur  and Nasiruddin  are

Bangladeshi national and they were found moving with Majibar and Aminur

Rahman without valid passport and visa. But, there was no recovery of any

article from possession of accused persons. Therefore, mere movement of

Sahidur  and  Nasiruddin  along  with  Majibar  and  Aminur  on  the  day  of

incident is not enough to infer that they engaged in a conspiracy to commit

an offence of theft.

16. In view of the above discussion of evidence on record, I am of the

opinion that prosecution side has failed to prove the charge u/s 120-B/379

IPC against the accused persons beyond  all  reasonable doubt.  Therefore,

accused-persons are acquitted from the charge u/s 120-B/379 of I.P.C. on

benefit of  doubt and set at  liberty forthwith.  However,  prosecution side

established the charge u/s sec. 12 (c) of PP Act r/w section 14 of Foreigners

Act  beyond  all  reasonable  doubt  against  accused  persons  namely

Nasiruddin and Sahidur Islam. Therefore, Sahidur Islam and Nasiruddin are

convicted for the offence u/s 12 (c) of PP Act, r/w section 14 of Foreigners
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Act. As such, Nasiruddin and Sahidur are Foreign national and therefore, I

found, they are not entitled to be released under the provision of Probation

of Offenders Act.

17.    Heard the accused persons Sahidur and Nasiruddin on quantum of

sentence. Accused persons prayed to show leniency in passing sentence

upon them. Considering all aspect Sahidur and Nasiruddin are sentenced to

undergo one year simple imprisonment each for offence u/s 12(c) of PP Act

and  the  period  already  they  have  undergone  will  be  set  off.  Further,

Sahidur and Nasiruddin are sentenced to undergo imprisonment for two

years each for the offence u/s 14 of Foreigners Act and fined Rs. 1,000/-

each,  in  default,  further  imprisonment  for  one  month  each.  The  period

already have undergone by the accused persons will be set off. Both the

sentence will  run concurrently.  On completion of  period of  sentence,  ld.

Superintendent of District Jail, Dhubri, will intimate District Administration

for deportation of accused persons into Bangladesh. Bail  bonds stand in

favour of accused persons are extended for another period of six months in

view of section 437A of Cr PC.

18. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 6th  day of May, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Umatosh Ch. Das,

    PW- 2 Ananda Ch. Das,

    PW- 3 Baloram Das,

    PW- 4 Abdus Sabur,

    PW- 5 Surat Ch. Ray

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature p.w.4.

     Ext. 2 is the charge-sheet,

     Ext. 2(1) & 2(2) are the signature of Johirul Islam.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


